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Culture, Tourism, Europe and External Affairs Committee 
 

4th Meeting, 2019 (Session 5), Thursday, 31 January 2019 
 

Note by the Clerk 
 

European Union (Withdrawal) Act 2018 
 
Introduction 

1. This paper details a consent notification sent by the Scottish Government and 
related correspondence in relation to— 

• The Creative Europe Programme and Europe for Citizens Programme 
Revocation (EU Exit) Regulations 2019 

2. The Committee is invited to consider the consent notification and agree whether 
it is content for the Scottish Government to give its consent for UK Ministers to lay the 
instrument. 

Background 

3. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  Under the European Union (Withdrawal) 
Act 2018, and where the Scottish Government considers a UK-wide approach to the 
legislative changes would be appropriate (for example, to avoid duplication of effort, 
or where only technical or minor amendments are required), the UK Parliament can 
legislate on behalf of the Scottish Parliament. 

4. For each UK statutory instrument which relates to a devolved matter, Scottish 
Ministers have undertaken to write to the Scottish Parliament setting out its proposed 
consent in a consent notification. 

5. A protocol has been agreed which sets out the shared understanding between 
the Scottish Government and the Scottish Parliament on the process for obtaining the 
approval of the Scottish Parliament to the Scottish Ministers’ consent to the UK 
Parliament legislating on these devolved matters.  The protocol states that the Scottish 
Parliament will normally have 28 days to consider a consent notification. 

6. The protocol also categorises UK statutory instruments as category A (minor or 
technical amendments), category B (more significant policy decisions) or category C 
(matters which should be subject to the existing joint procedure (an SI laid in both the 
UK and Scottish Parliaments)). 

7. Under the protocol, following its consideration of a consent notification, a 
committee can— 

• Write to the Scottish Government confirming its agreement with the consent 
notification; or 

• Report to Parliament and recommend that— 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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o it is content for consent to be given for a UK SI to be made in the UK 
Parliament only.  

o It is not content with the Scottish Government granting its consent and 
that the proposals should be made by an SSI; or 

o It is not content with the Scottish Government granting its consent and 
that the proposals should be included as a UK SI made under the joint 
procedure. 

8. Where a different way of dealing with EU withdrawal, or a different policy 
outcome, is required in Scotland, the Scottish Government will pursue Scottish 
statutory instruments in the Scottish Parliament. 

The Creative Europe Programme and Europe for Citizens Programme 
Revocation (EU Exit) Regulations 2019 

9. The Cabinet Secretary for Culture, Tourism and External Affairs wrote to the 
Committee on 16 January 2019 and the letter and consent notification is in Annexe A 
of this paper.  The Scottish Government has determined that this notification is 
category A.  Further information about the legislative changes the SI seeks to make 
are set out in the consent notification.  The deadline for the Committee’s consideration 
is 12 February 2019.   

For Decision 

10. The Committee is asked to consider the SI consent notification referred to in this 
paper and determine whether to— 

• write to the Scottish Government to confirm it is content for consent for the UK 
SI referred to in the notifications to be given; 

• Request further information from the Scottish Government regarding the 
consent notification 

• Take evidence from the Scottish Government on the consent notification 

 

 

Stephen Herbert 
Clerk 

Culture, Tourism, Europe and External Affairs Committee 
28 January 2019 
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Culture, Tourism, Europe and External Affairs Committee 

4th Meeting, 2019 (Session 5) Thursday 31 January 2019 

Article 50 Withdrawal Negotiations 

Note by the Clerk 

Purpose 
 
1. The Committee will take evidence, regarding the current position with regard to 

the Article 50 Withdrawal Negotiations, from: 
 

• Tony Connelly, Europe Editor, RTE News 
 

• Dr Katy Hayward, Reader in Sociology, Queens University Belfast 
 

2. The evidence session will cover a range of issues including the impact of the 
Article 50 negotiations upon Northern Ireland and the Republic of Ireland.  In this 
regard, the UK Government recently published a document detailing 
‘commitments to Northern Ireland’ in the context of the Article 50 negotiations.  
This document is at Annexe A to this paper. 
 

3. A recent blog by Dr Katy Hayward and Professor David Phinnemore, both from 
Queens University Belfast, on the UK Government document is at Annexe B.  
Lastly, an article published at the weekend by Tony Connelly entitled ‘Brexit: No 
Deal and the Irish Border’ is at Annexe C. 
 

4. Details of the Committee’s scrutiny of the Article 50 process can be accessed 
at— 
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105355.
aspx 
 
 
 
 

Stephen Herbert 
Clerk 

CTEEA Committee 
28 January 2019 

 
 
 
  

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105355.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105355.aspx
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Annexe A 
 
 

 
 
UK GOVERNMENT COMMITMENTS TO NORTHERN IRELAND AND ITS 
INTEGRAL PLACE IN THE UNITED KINGDOM 

 
9 January 2019 
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EXECUTIVE SUMMARY 
 

1. This Government has made clear on many occasions that we will never 
be neutral in expressing our support for the Union. Our steadfast belief is 
that Northern Ireland’s future is best served within a stronger United Kingdom. 
And as set out by the Prime Minister in her Lancaster House speech and 
since, strengthening our precious Union has been a key priority throughout 
the UK’s exit negotiations. At each stage of the UK’s withdrawal we 
have worked closely with the devolved administrations; engaged on an 
ongoing basis with the Northern Ireland parties and across the community 
in the absence of the Northern Ireland Executive; and made a clear 
commitment that, as powers flow back to the UK from the EU, those powers 
will be returned to the devolved administrations wherever possible 
consistent with each devolution settlement. 

2. The Government has also set out consistently the need to recognise the 
unique circumstances of Northern Ireland. It is the only part of the United 
Kingdom sharing a land border with an EU Member State. Its political 
institutions and devolution settlement are also unique, reflecting the historic 
achievement of the 1998 Belfast Agreement. That Agreement established not 
just a set of institutions: it defined the principles that underpin their legitimacy 
for people across the community. It set out Northern Ireland’s status as an 
integral part of the United Kingdom, consistent with the principle of consent - 
under which Northern Ireland’s constitutional status is determined by the 
wishes of the people of Northern Ireland. It also recognised its unique 
relationship with Ireland, fostering the development of a seamless border 
which now enables unprecedented levels of trade and cooperation. Together 
they provided the bedrock for the two decades of peace and stability we have 
seen since the Agreement was signed. 

3. The Government has consistently made clear that protecting our Union 
and recognising Northern Ireland’s unique circumstances must mean 
avoiding a hard border, whilst upholding Northern Ireland’s integral place 
in the United Kingdom and its internal market. These commitments were 
set out unequivocally in the December 2017 Joint Report, where both 
sides made clear that these issues would best be addressed through the 
future relationship agreed between the UK and EU. This remains the 
commitment of both sides, as affirmed in the Political Declaration. The 
principles of the Joint Report have also been endorsed overwhelmingly by 
Parliament and enshrined in the EU Withdrawal Act 2018. 
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4. Avoiding a hard border is itself critical to meeting our commitment to 
strengthening the Union. As the Prime Minister has said, Northern Ireland’s 
constitutional future is a matter for its people, and it is essential therefore to listen 
to the people and communities there who do not want a return to a hard border 
or disruption to daily life. The Union will only endure - as is this Government’s 
clearly expressed preference - with the consent of the people of Northern Ireland. 

5. The Joint Report recognised that arrangements would be required to 
guarantee the absence of a hard border and uphold the Belfast Agreement in 
the event that permanent arrangements were not ready. Reflecting that, the 
Withdrawal Agreement provides for a Northern Ireland “backstop”, which sets 
out a limited set of measures that would apply in the event the future relationship 
or alternative arrangements were not in place by the end of the Implementation 
Period. The Joint Report and the Withdrawal Agreement both set out 
unequivocally that the constitutional status of Northern Ireland and the principle 
of consent will be fully respected. 

6. Both the UK and EU have been clear, however, that there is no intention for 
the backstop to be used. That is why the Withdrawal Agreement commits both 
the UK and the EU to use their best endeavours - an obligation with clear 
precedents in international law - to supersede it. The Withdrawal Agreement 
also provides an option for the Implementation Period to be extended instead; 
and makes explicit that the backstop cannot be a permanent arrangement. As 
EU leaders have recognised, it would be an uncomfortable outcome for the 
European Union: providing quota-free, tariff-free access to the EU market 
without any accompanying financial obligations; without any access to UK 
fishing waters in the absence of a further agreement; and without any 
commitments to align with the majority of so-called level playing field 
measures. As such, we fully expect that permanent arrangements to avoid a 
hard border will be ready by the end of the Implementation Period, meaning 
that the backstop would never be required. 

7. We nevertheless recognise that concerns have been raised about the backstop 
and what it would mean for Northern Ireland’s relationship with the rest of the 
UK, and the role of the Northern Ireland Executive and Assembly. For this reason 
the Government remains in discussions with the European Union about further 
assurances to address these concerns. 

8. This paper sets out additional unilateral commitments by the Government to 
help address the concerns that have been raised, and build on the 
commitments made in paragraph 50 of the UK-EU Joint report to protect 
Northern Ireland’s place in, and maintain access for Northern Ireland 
businesses to, the UK internal market. 
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9. These commitments reflect the unique circumstances of Northern Ireland and 
the safeguards enshrined in the Belfast Agreement. They include in particular a 
strong role for a restored Northern Ireland Executive and Assembly. Where 
appropriate we will legislate to ensure that these commitments have legal 
force. 

10. In particular the paper sets out commitments to: 
 

• Ensure a strong role for the Northern Ireland Assembly before 
Northern Ireland specific backstop provisions are given effect in 
domestic law; 

• Seek the agreement of the Northern Ireland Assembly if the UK 
Government were ever to consider agreeing to add new areas of law 
applying specifically to Northern Ireland to the Protocol; 

• Provide a guarantee that nothing in the Protocol will change the scope, 
functions or remit of the North-South Ministerial Council or the North- 
South Implementation Bodies, in particular, the current basis on which the 
discussions of these bodies observe the three stranded approach - or 
change any areas of North-South Cooperation without explicit 
agreement from the Northern Ireland Executive; 

• Set out a commitment to a role for the Northern Ireland Executive 
through the UK’s presence on the Joint Committee, Specialised 
Committee on the Northern Ireland Protocol and the Joint 
Consultative Working Group established by the Withdrawal 
Agreement where Northern Ireland-specific issues are to be discussed; 

• Provide a guarantee that the UK will ensure that all engagement and 
dialogue under the governance arrangements applying to the Withdrawal 
Agreement will be consistent with the well-established three 
stranded approach set out in the Belfast Agreement, with no change 
to the role of the UK or Irish Governments; 

• Outline measures to guarantee the integral place of Northern Ireland in 
the UK economy, guaranteeing the same unfettered access for Northern 
Ireland businesses to the rest of the UK; 

• Ensure there would be no divergence in practice between the rules in 
Great Britain and NI covered by the Protocol in any scenario in which 
the backstop took effect; 

 
• Work with a restored Northern Ireland Executive to deliver on the 

enhanced role for Stormont to support the Northern Ireland economy 
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the backstop provides - with Government support to facilitate the Executive 
using its new powers to drive growth across Northern Ireland; and 
 

• Ensure that the voice of a restored Northern Ireland Executive, along 
with the other devolved administrations, is at the heart of our work in 
negotiations on our future relationship. 

THE NORTHERN IRELAND PROTOCOL 
 

11. Northern Ireland is the only part of the UK with a land border with an 
EU Member State, and the free and unfettered movement of goods and 
people across that border is vital to the lives and livelihoods of the people 
on both sides of the border. 

12. The UK Government remains firmly committed to negotiating a future 
relationship that permanently avoids the need for a hard border between 
Ireland and Northern Ireland. This is reflected in both the Political Declaration 
and the Withdrawal Agreement. However, as an additional insurance policy, 
the UK and the EU have agreed a Protocol on Ireland and Northern Ireland 
which guarantees that, even in the event that our future relationship with 
the EU is not in place by the end of the implementation period, there will 
be no hard border between Northern Ireland and Ireland or a splitting of 
the UK customs territory. 

13. Key provisions of the Protocol include: 
 

(a) the safeguarding of the Belfast Agreement and the principle of consent 
it enshrines; 

(b) the ongoing protection of rights protected in the Rights, Safeguards 
and Equality of Opportunity chapter of the Belfast Agreement; 

(c) the continuation of the Common Travel Area between the United 
Kingdom and Ireland; 

(d) the continuation of the Single Electricity Market (SEM) on the island 
of Ireland; 

(e) the establishment of a single customs territory comprising the United 
Kingdom and the European Union, with accompanying commitments 
for open and fair competition on tax, environment and labour practices, 
as well as ongoing harmonisation of rules on state aid; along with the 
application of some EU rules concerning standards and regulations for 
goods (a small fraction of those rules currently underpinning the single 
market) in Northern Ireland – in order to avoid a hard border and grant 
full access for NI businesses to the UK and EU markets. 
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14. The Withdrawal Agreement and the Political Declaration are clear that 
neither the UK nor the EU intends for the backstop to ever be brought into 
effect. It would also require significant further work in advance of any 
implementation, as the technical explanatory note agreed between the UK 
and EU sets out. The voice of Northern Ireland will therefore be critical as 
we move forward. As such, this paper sets out the measures which the 
Government intends to take to protect the Belfast Agreement and ensure 
that voice is heard - both in any decision to bring the Northern Ireland 
Protocol into effect, and in its implementation in that scenario. 

THE ROLE OF THE NORTHERN IRELAND EXECUTIVE AND 
ASSEMBLY 
 

15. The devolved institutions are not currently functioning, though the 
Government is committed to their restoration at the earliest opportunity. 
This has meant it has not proved possible to restore the Executive and 
Assembly in time for them to consider the Withdrawal Agreement and 
Political Declaration on our future relationship. The Government remains 
strongly committed, though, to giving a restored Executive and Assembly 
a strong voice in any scenario where the backstop would be brought into 
force, as is set out below. This would be without prejudice to our commitment 
to abide by our international law obligations. 

A STRONG ROLE FOR THE NORTHERN IRELAND 
ASSEMBLY 
 

16. The Government is committed to a strong role for the Northern Ireland 
Assembly before the backstop could ever be brought in to force. We do 
not think this will be necessary in practice: as we have set out, we fully 
expect that alternative arrangements will be in place by the end of the 
Implementation Period. 

17. In the event that those arrangements will not be ready by the end of 2020, 
the United Kingdom will face a choice as to whether to seek to extend the 
Implementation Period or to bring the backstop into effect. As we have set 
out elsewhere, Parliament will have a decisive role in that decision, reflecting 
the sovereignty of Parliament under our constitutional system. 

18. The choice has implications throughout the UK, and we will ensure that the 
views of all the devolved legislatures are taken into account as it is made. Yet 
we recognise that its impact is especially significant for Northern Ireland. We 
will therefore provide in law for a mandatory process of consultation with the 
Northern Ireland Assembly in that scenario. 
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19. Thus before any decision is taken on whether to seek to extend the 
Implementation Period, the Assembly would be given an opportunity, ahead 
of any Parliamentary scrutiny, to express its views by debating and voting on 
the question. How this is done would primarily be a matter for the Assembly 
and its internal procedures - though an opportunity would need to be 
provided for a clear statement of the Assembly’s views. The Assembly 
would also alternatively be able to vote in favour of the Government 
reopening Joint Committee discussions with the EU or - alternatively - 
bringing forward and accelerating negotiations on specific aspects of the 
future relationship relating solely to the border and trade in goods. 

20. Those views would then to be brought before Parliament prior to a vote 
at Westminster. This procedure would be robust, placing clear obligations on 
the UK Government and guaranteeing a strong voice for Northern Ireland. 
We will consult the parties in Northern Ireland on the detail of these 
proposals and how best to provide for them in law. 

A STRONG ROLE FOR THE NORTHERN IRELAND 
ASSEMBLY AND EXECUTIVE IF THE BACKSTOP COMES 
INTO EFFECT 

21. In the event that the backstop did come in to force, we would also ensure a 
strong role for Executive and Assembly in its operation in order to provide 
democratic accountability and oversight. 

Inclusion of New Areas of Law In The Protocol 
 

22. The Protocol provides for alignment in Northern Ireland with a small fraction 
of EU Single Market rules, and only those strictly necessary to avoid a 
hard border on the island of Ireland. Where those laws are updated or 
replaced, they would apply in Northern Ireland as updated. However, Article 
15(5) of the Protocol sets out that that where there is a proposal for a new 
EU law, which is within the scope of the backstop (for example, relating to 
goods regulation) but concerns a new area of regulation that addition needs 
the consent of the United Kingdom. The EU could not mandate the UK to 
accept that such a regulation must apply in Northern Ireland. 

23. The addition of new areas of Northern Ireland specific alignment subsequent 
to the backstop coming into force is clearly significant and, the Government 
believes, necessitates oversight from the democratically elected 
representatives of the people of Northern Ireland. We will therefore legislate 
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in domestic law to ensure that a UK Minister will be required to seek 
agreement of the Northern Ireland Assembly before reaching any 
agreement in the UK- EU Joint Committee to add additional alignment 
provisions to the scope of the Protocol 

Ongoing Involvement in the Joint Committee, Northern Ireland 
Specialised Committee and Joint Consultative Working Group 

24. The Withdrawal Agreement establishes a number of forums in which 
the Protocol will be discussed, overseen, and developed in operational 
terms: a Joint Committee, a Specialised Committee on the Northern Ireland 
Protocol, and a Joint Consultative Working Group. 

25. The Joint Committee established by the Withdrawal Agreement will manage 
the implementation of the Withdrawal Agreement generally, including by 
looking at and developing aspects of its operation to ensure it is able to work 
effectively in practice. The Specialised Committee on the implementation 
of the Northern Ireland Protocol will be responsible for facilitating the 
implementation and application of the Protocol. The Joint Consultative 
Working Group will report to the Specialised Committee, and will be a forum 
for consultation and exchanging information. 

26. The Joint Committee, the Specialised Committee and the Joint Consultative 
Working Group will be comprised of representatives of the UK and the 
EU. While the formal representation of the UK in international forums is 
and will continue to be a matter for the UK Government, we fully recognise 
the importance of the involvement of the Northern Ireland Executive in 
developing and implementing any Northern Ireland specific solutions. 

27. The Government will therefore commit to agreeing a Memorandum of 
Understanding with a future Northern Ireland Executive setting out 
arrangements for the Executive’s role in respect of the Joint Committee, the 
Specialised Committee and the Joint Consultative Working Group. This will 
apply solely to Northern Ireland specific issues - UK wide provisions are 
rightly a matter for the UK Government. The MoU would agree the appropriate 
UK delegation to those forums when Northern Ireland-specific issues are 
being discussed. It would also set out the agreed processes and forums to 
ensure effective dialogue and information-sharing with the Executive on the 
implementation of the Protocol. This would ensure that the Northern Ireland 
voice was represented and heard at each level of the institutional structures 
that would give effect to the Protocol. 

SAFEGUARDING THE BELFAST AGREEMENT 
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28. The Government has been clear in its commitment to the Belfast Agreement. 
That is reflected in the Protocol and it will continue to be upheld in any 
backstop scenario. We will continue to uphold the rights protected in the 
rights, safeguards and equality of opportunity section of the Agreement. 
Crucially, we will maintain absolutely the principle of consent, whereby the 
constitutional status of Northern Ireland is for the people of Northern Ireland 
to  determine. 
The Government’s statement on the legal position and the Attorney General’s 
statement in the House of Commons make clear that the Protocol and the 
UK’s withdrawal from the European Union do not affect the principle of 
consent, or any other provision of the 1998 Agreement, in any way. 

29. We will also uphold the well-established three-stranded approach 
underpinned by the Agreement - the basis for two decades of historic 
progress, peace and stability in Northern Ireland.  

30. In particular, we will preserve the Belfast Agreement concerning North South 
Cooperation - those arrangements underpinned by Strand Two - in the 
implementation of the Protocol. Article 13 requires that the Protocol be 
implemented so as to maintain the necessary conditions for continued North- 
South Cooperation. Article 13(1) lists some examples of cooperation that 
have already been agreed on a cross-community basis, or between the 
UK and Irish Governments in respect of non-devolved issues such as 
telecoms. The areas the Protocol outlines covers those agreed as affected 
by EU exit in the North-South Ministerial Council (NSMC) in November 
2016, and which are reflected in the North-South mapping exercise carried 
out in the first phase of negotiations, which the Government published on 7 
December 2018. The list reflects the range of formal and informal 
cooperation that currently occurs between Northern Ireland and Ireland, 
and in some cases cooperation pre- dates the Agreement. 

31. This text, however, explicitly preserves and protects the principle that 
decisions here are decided under Strand Two. As the legal position published 
by the Government sets out clearly, Article 13 does not alter the remit or 
functions of the NSMC or the North-South Implementation bodies, nor does 
it alter Strand II of the Agreement in any way. This means that arrangements 
for North-South cooperation remain a matter for the Northern Ireland 
Executive and the Government of Ireland to determine through the 
arrangements set out in Strand II of the 1998 Agreement. 

32.  It is also important to note that Article 13 does not require any application 
of EU law in Northern Ireland. It is therefore exempt from the specific EU 
supervision and enforcement provisions set out for some elements of 
the Protocol. Cooperation will remain a matter for the two sovereign 
jurisdictions on the island of Ireland to decide in accordance with their 
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respective legal regimes. There is no provision for the Joint Committee or 
Specialised Committee to decide on, or recommend, the expansion of those 
areas, nor to alter the functions, scope and remit of the North-South 
Ministerial Council or the North-South Implementation Bodies. 

 
 
 
 
 

33. For the avoidance of any doubt, we will preserve the existing position explicitly 
in domestic legislation, by providing that no recommendations made under 
Article 13(2) of the Protocol will be capable of altering the scope of North- 
South Cooperation as facilitated and managed by the North-South 
Ministerial Council, nor establishing new implementation bodies or altering 
the arrangements set out in the Belfast Agreement in any way. This will 
underline the importance for this Government of maintaining the careful and 
interlocking balance of responsibilities the Belfast Agreement provides. 

34. It is right, however, to ensure that the necessary conditions for practical 
cooperation are maintained. The net legal effect of the UK’s withdrawal 
and the implementation of a backstop arrangement would be substantial 
legal divergence of Northern Ireland away from the rules applying in Ireland, 
which will be governed throughout by EU laws in all relevant areas and 
will be subject to full EU supervision and enforcement mechanisms. This 
applies even in the context of the small fraction of EU Single Market rules 
that will continue to apply in Northern Ireland in a backstop scenario - the 
vast majority of Single Market rules and associated supervision and 
enforcement will cease to apply in Northern Ireland but will apply in full in 
Ireland. That is why it is right that there is a high level commitment to 
maintaining the conditions for cooperation, including on practical issues 
where there is widespread support for cooperation, such as on habitats and 
cross-border management of Special Areas of Conservation. 

PROTECTING NORTHERN  IRELAND’S  INTEGRAL  PLACE  IN,  AND  ACCESS 
FOR NORTHERN IRELAND BUSINESSES TO, THE UNITED KINGDOM 
INTERNAL MARKET 

35. At the heart of preserving the economic and constitutional integrity of the 
United Kingdom is the maintenance of the UK’s internal market as we leave 
the European Union. This was reflected in the December 2017 Joint Report 
between the UK and EU. At paragraph 50 it set out that, in all circumstances, 
the UK will ensure the same unfettered access for all Northern Ireland 
businesses to the whole UK internal market. This commitment provided the 
platform for maintaining the integrity of the UK internal market, and ensuring 
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that sales by Northern Ireland businesses to Great Britain, which are so 
critical for business and the economy, are protected. 

36. The Protocol protects Northern Ireland’s position in the UK internal market 
through a series of safeguards and provisions within the legal text. For goods 
that are moving from Northern Ireland to Great Britain, the Government 
has committed to ensuring that Northern Ireland businesses will continue to 
enjoy the same unfettered access to the whole of the UK’s internal market. 
The Protocol expressly confirms that nothing provided within it will prevent 
the UK from ensuring this unfettered access. It is also clear that there will be 
no tariffs, quotas, or checks on rules of origin between Great Britain and 
Northern Ireland. 

37. At the same time, we recognise the imperative to underscore that protection 
domestically as well. And that protection must be robust and lasting. That 
requires strong protections in law that guarantee unfettered access for 
Northern Ireland businesses when placing goods on the rest of the 
UK market. This of course must recognise the devolved competences 
of the Scottish and Welsh governments, and recognise that we need to 
preserve a level playing field for businesses throughout the UK. But it is 
critical that the law is unequivocal in setting out that businesses in Northern 
Ireland would retain full access to the whole UK internal market, even in a 
backstop scenario. We will enshrine this protection in primary legislation. 

38. One of the questions raised in relation to the UK internal market has been 
the potential for different rules between Great Britain and Northern Ireland 
in a backstop scenario. In any case, the rules to which NI would align 
would be only a small fraction of EU rules overall, with the majority of 
laws being a matter for the UK regardless. It is also important to recognise 
that under the devolution settlement there are areas where rules can and 
already do diverge, reflecting the powers available to each nation - which 
enhances rather than diminishes our Union. 

39. With that said, it is right that where steps can be taken to avoid divergence, 
they should be taken. And as the Protocol sets out, the relevant legal regimes 
in GB and NI will be one of the factors taken into account in bringing into 
operation relevant checks and controls in a backstop scenario. As such, and 
reflecting commitments that the Prime Minister has already given, we would 
ensure that there would be no divergence in the rules applied in Great 
Britain and Northern Ireland in areas covered by the Protocol. By so 
doing we would ensure everything possible had been done to avoid any 
additional preventable barriers within the UK internal market. 

AN ENHANCED ROLE FOR STORMONT IN BOOSTING THE NORTHERN 
IRELAND ECONOMY 
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40. As has been noted, the application of relevant EU rules in Northern Ireland 
in a backstop would be limited to a small fraction of Single Market 
legislation strictly necessary to avoid a hard border and give frictionless 
access to the EU market for Northern Ireland’s businesses. The net effect 
in a backstop, therefore, would be significantly increased powers and 
flexibility for a restored Northern Ireland Assembly to enact laws on a wide 
range of devolved areas currently governed by EU law. 

 
 

41. This will allow a restored Executive and Assembly to consider new 
approaches and options to boost the local economy across a wide swathe of 
policy areas, from transport to consumer or environmental law. Northern 
Ireland will be out of the Common Agricultural Policy, with the devolved 
institutions deciding the right approach for agricultural and subsidy policy for 
the future. And the institutions will be able to boost and support fishing 
communities as the UK as a whole leaves the Common Fisheries Policy. 

42. So in leaving the EU, there is an opportunity, to which this Government 
is committed, to significantly increasing the decision making powers of the 
Devolved Administrations in Scotland, Wales and Northern Ireland, as 
decisions previously taken in Brussels, that are otherwise within areas 
of devolved competence, return to the UK. Alongside that, in some areas vital 
to the operation of the UK’s internal market and to the protection of 
common resources, we should continue to take common UK approaches. 
This will represent a new chapter for devolution in the United Kingdom, 
strengthening the powers available to the Scottish and Welsh governments 
as well as the Northern Ireland Executive. 

43. We are committed to working with the restored institutions to enable 
that opportunity to be grasped. We will engage with the restored institutions 
on the right way forward in this respect, including by supporting much-
needed work to transform education and health services to put them on 
a sustainable footing. And we will also continue to reflect on how to ensure 
the flexibilities available can drive growth, building on work already 
underway - such as the technical working group announced at the last 
Budget to consider the challenges in changing short-haul APD in Northern 
Ireland. This will establish a platform for a restored Executive and Assembly 
to forge a new path to boost Northern Ireland’s economy. 

ROLE OF NORTHERN IRELAND IN THE FUTURE RELATIONSHIP 
 

44. This paper has focused particularly on the role that the Northern Ireland 
institutions will play in any scenario in which the backstop would take effect. 
But as we have set out elsewhere, we neither hope nor expect the backstop 
to be used. Both the UK and the EU are under binding international 
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obligations to use their best endeavours to seek an agreement to replace 
the backstop in full by the end of 2020, using alternative arrangements to 
ensure permanently that there will be no hard border on the island of Ireland. 

45. It will therefore ultimately be in the development of our future relationship 
with the EU where it is most essential to establish the means for Belfast, 
Cardiff, Edinburgh and Westminster to come together to deliver growth and 
prosperity right across the UK. And we will ensure those interests are 
properly represented and reflected as we negotiate that future partnership 
with the EU. 

This will be alongside our existing commitment to ensure that all devolved institutions 
and interests are properly represented as we take forward our independent 
trade policy. 

CONCLUSION 
 

1. The Government has been clear that getting the right Brexit deal means 
getting a deal that is right for the whole of the United Kingdom, for the whole 
of our economy – and for all of our future security and prosperity. From the 
beginning, we have been absolutely clear that Brexit must protect our 
precious Union and the political settlement in Northern Ireland, protect and 
uphold the rights enshrined in the Belfast Agreement, and ensure no hard 
border on the island of Ireland. And for businesses in Northern Ireland – that 
means ensuring frictionless trade with Ireland, alongside continued access to 
the UK’s internal market. 

2. Just as we have put the protection of the Union, and delivery of a deal that 
works for the whole of the United Kingdom at the heart of negotiations, so too 
will those objectives be at the heart of how the deal is implemented 
domestically. We are committed to ensuring that Northern Ireland’s voice is 
heard at all stages both in any decision to bring the backstop into effect, and 
in its implementation should it be needed. The Belfast Agreement will be 
protected in full, with no expansion of North-South cooperation without the 
cross-community consent requirements set out in that Agreement. We will 
continue to ensure protections for Northern Ireland businesses and will provide 
for an enhanced role for the devolved institutions in Northern Ireland, when they 
are restored, in shaping our future relationship with the EU and in ensuring that 
domestic law continues to reflect the unique circumstances of Northern Ireland. 
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          ANNEXE B 

Breached or protected? The ‘principle’ of consent in Northern 
Ireland and the UK government’s Brexit proposals 
By Dr Katy Hayward and Professor David Phinnemore 
January 2019 
 
The policy paper on UK government commitments to Northern Ireland and its 
integral place in the United Kingdom (published 9 January 2019) is a remarkable 
document. On the one hand, it is a direct assurance to unionists that Brexit, and 
specifically the Protocol on Ireland/Northern Ireland in the Withdrawal Agreement, 
poses no threat to the Union. On the other hand, it at least implies that the Union is 
not to be taken for granted. For, it notes, ‘the Union’ of the United Kingdom ‘will only 
endure’ with the ‘consent of the people of Northern Ireland’ – and if the government 
does not listen to ‘the people and communities there who do not want a return to a 
hard border’ then, to put it bluntly, they are less likely to support the Union 
(paragraph 4).  

This is particularly interesting because the principle of consent has traditionally been 
seen as a tenet of the 1998 Agreement intended to reassure unionists, the 
assumption being that the unionist view in Northern Ireland was firmly that of the 
majority. The UK policy paper hints at an interesting alternative prospect in light of 
Brexit: that this unionist majority is likely to dissipate if Brexit results in a hard Irish 
border or severe disruption to daily life in Northern Ireland. As such, the policy paper 
is intended to show that the best possible protection of the Union is to be found in 
the Withdrawal Agreement, with its Protocol that seeks to both avoid a hard border 
and uphold the principle of consent. 

Such an argument is not new. The text of the Withdrawal Agreement itself carefully 
‘respects the essential State functions and territorial integrity of the United Kingdom’. 
And the first article of the Protocol on Ireland/Northern Ireland in the Withdrawal 
Agreement states that it is ‘without prejudice to the provisions of the 1998 Agreement 
regarding the constitutional status of Northern Ireland and the principle of consent’. 
The Attorney General confirmed this in the legal position issued to the UK 
Government on 3 December: ‘the Protocol and the UK’s withdrawal from the 
European Union’, he advised, ‘do not affect the principle of consent, or any other 
provision of the 1998 Agreement, in any way.’ 

Not everybody is convinced, however. The Democratic Unionist Party (DUP) has 
been vocal in its concerns that the Withdrawal Agreement poses dire risks to 
Northern Ireland’s constitutional status. Additionally, in a recent Policy Exchange 
paper with a foreword from former First Minister and Ulster Unionist Party leader 
David Trimble, Graham Gudgin and Ray Bassett maintain that the terms of 
withdrawal are a ‘threat’ to the principle of consent as set out in the 1998 Agreement. 
In making the argument that it does so, however, we contend there are misguided 
assumptions both about the 1998 Agreement’s requirements for consent and about 
the terms of withdrawal that the UK and the EU have agreed. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/769879/NI_unilateral_commitments_-_9_December.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/769879/NI_unilateral_commitments_-_9_December.pdf
https://owa.qub.ac.uk/owa/redir.aspx?C=vofWM62C2aFqhVrFqV5O9JDD9ZQUkC0HfHXFwys_eiyU-kJPJHbWCA..&URL=https%3a%2f%2fassets.publishing.service.gov.uk%2fgovernment%2fuploads%2fsystem%2fuploads%2fattachment_data%2ffile%2f761153%2fEU_Exit_-_Legal_position_on_the_Withdrawal_Agreement.pdf
https://owa.qub.ac.uk/owa/redir.aspx?C=5NpGwa9kYfxHm6TZAeaEmPjt8ob91utbUoTzzqz7tCSU-kJPJHbWCA..&URL=https%3a%2f%2fpolicyexchange.org.uk%2fpublication%2fthe-irish-border-and-the-principle-of-consent%2fhttps%3a%2f%2fpolicyexchange.org.uk%2fpublication%2fthe-irish-border-and-the-principle-of-consent%2f
https://owa.qub.ac.uk/owa/redir.aspx?C=5NpGwa9kYfxHm6TZAeaEmPjt8ob91utbUoTzzqz7tCSU-kJPJHbWCA..&URL=https%3a%2f%2fpolicyexchange.org.uk%2fpublication%2fthe-irish-border-and-the-principle-of-consent%2fhttps%3a%2f%2fpolicyexchange.org.uk%2fpublication%2fthe-irish-border-and-the-principle-of-consent%2f
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Consent in the 1998 Agreement 

Consent, by definition, is ‘permission for something to happen’. In a private, personal 
context it is a powerful defence against unwanted actions by another. In politics, 
popular consent is normally channelled through democratic institutions and 
procedures. Politicians and civic leaders rarely call for the people to decide on actual 
policies or laws. There is no need for popular ‘permission-giving’; elected 
representatives take on responsibility for making decisions on behalf of their 
constituents. 

The inclusion of requirements for specific defined ‘consent’ in the 1998 Agreement 
is, therefore, notable. It is important to acknowledge that this is not defined in the text 
as a ‘principle’ per se. Also, it should be noted that it comes in two forms. The first 
and most-often referred to form is in relation to the need for majority consent within 
Northern Ireland for change to its constitutional status. Article 1 of the 1998 
Agreement states that the right of self-determination for ‘the people of the island of 
Ireland alone’ is to be exercised ‘on the basis of consent’. This is immediately 
referred to as being ‘the consent of a majority of the people in Northern Ireland’. 

The Northern Ireland Act 1998 sets out how this permission is to be determined. 
Northern Ireland ‘shall not cease’ in its entirety to be part of the UK ‘without the 
consent of a majority of the people of Northern Ireland voting in a poll held for the 
purposes’. The amendments to the Irish constitution arising from the 1998 
Agreement also confirm that consent of a majority of people in both jurisdictions has 
to be ‘democratically expressed’ for any such change. It remains indisputably the 
case that Northern Ireland’s constitutional status can only be changed via a 
referendum, or so-called ‘border poll’, in line with the 1998 Agreement. 

The second form of consent concerns voting in the Northern Ireland Assembly. 
According to the requirement for ‘parallel consent’, a majority from each group of 
those MLAs designated as unionist and as nationalist is required to approve 
important legislation (e.g. on financial matters)  and decisions (e.g. the appointment 
of the Speaker). This version of consent is quite different to the one relating to the 
first version noted above in that it seeks the consent from both ‘sides’ of the 
Assembly – that is, unionist and nationalist –  and specifically not a simple majority of 
those in the Assembly. 

Brexit and consent 

With Brexit, the ‘principle of consent’ notion has returned to the fore. First, it was 
central to the legal challenge (with the McCord Case) that eventually appeared 
before the Supreme Court claiming that the UK’s withdrawal from the EU breached 
the principle of consent in Northern Ireland because a majority of people in the 
region voted to remain. This case was rejected on the grounds that this principle only 
applies in relation to a change to the constitutional status of Northern Ireland. 
The court found regarding the principle of consent that: ‘It neither regulated any other 
change in the constitutional status of Northern Ireland nor required the consent of a 
majority of the people of Northern Ireland to the withdrawal of the UK from the EU.’ 

https://owa.qub.ac.uk/owa/redir.aspx?C=Y252Lxt84E9Co1kr4uDbsexqc1aL3e1lPN6KybmbiW6U-kJPJHbWCA..&URL=https%3a%2f%2fwww.maitlandchambers.com%2finformation%2frecent-cases%2fr-on-the-application-of-miller-anor-v-secretary-of-state-for-exiting-the-european-union-in-the-matter-of-an-application-by-steven-agnew-ors-for-judicial-review-in-the-matter-of-an-application-by-raymond-mccord-for-judicial-review-2017
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It was as clear then as it is now that Northern Ireland’s constitutional status as a part 
of the UK is not directly affected by the UK withdrawing from the EU. Northern 
Ireland remains part of the UK, and this is confirmed in Article 1 of the Withdrawal 
Agreement: ‘This Agreement sets out the arrangements for the withdrawal of the 
United Kingdom of Great Britain and Northern Ireland (“United Kingdom”) from the 
European Union’. 

For some (such as Gudgin and Bassett) the specific arrangements for Northern 
Ireland contained the Protocol on Ireland/Northern Ireland in the Withdrawal 
Agreement, and the potential for its ‘backstop’ provisions to come into force, offend 
against the principle of consent. They claim that the Withdrawal Agreement 
threatens the constitutional integrity of and Northern Ireland’s position in the UK. This 
argument is one that has been made forcefully by members of the DUP since the 
Withdrawal Agreement text was published on 14 November, and it has informed their 
opposition to it – to such a degree that they look set to vote against it next week (if it 
does indeed come to a vote in the House of Commons then). 

© Copyright Dean Molyneaux and licensed for reuse under this Creative Commons Licence. 
 

Arguments against the Withdrawal Agreement based on the ‘principle of 
consent’ 

We can identify the arguments that view the Withdrawal Agreement as a breach of 
the principle of consent under five broad themes, which we will address in turn. 

At one level, the concerns behind some of the claims about the principle of consent 
have less to do with the constitutional status of Northern Ireland as a part of the UK 
and more to do with the sense that arrangements are not sufficiently ‘British’. This, 
however, is difficult to marry with the fundamental principles of the 1998 Agreement 
itself which provides formal recognition of the importance of the Irish dimension – in 

https://owa.qub.ac.uk/owa/redir.aspx?C=n2wor3j_0MmQeuRVLDGuukjfEDXwhfXjD316HMv2UHuU-kJPJHbWCA..&URL=https%3a%2f%2fpolicyexchange.org.uk%2fwp-content%2fuploads%2f2018%2f11%2fThe-Irish-border-and-the-principle-of-consent.pdf
http://www.geograph.ie/profile/35887
http://www.geograph.ie/reuse.php?id=1414917
http://creativecommons.org/licenses/by-sa/2.0/
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citizenship, identity, political aspirations – alongside those of the British dimension 
within Northern Ireland. Maintaining this hard-won and carefully poised balance is, 
after all, a core reason as to why Brexit has posed such a challenge to negotiators in 
providing for the Northern Ireland dimension, and why there is a need for a dedicated 
Protocol on Ireland/Northern Ireland in the Withdrawal Agreement. 

Regarding specific claims that the principle of consent is threatened by the terms of 
the Withdrawal Agreement, we see that many relate to the operation of the devolved 
institutions. The assumption is that any arrangement affecting Northern Ireland 
should only be agreed by the UK and the EU in line with the principle of parallel 
consent, i.e. that it has unionist and nationalist support. Although such a suggestion 
might be made in the political sphere, as a matter of law, parallel consent formally 
only applies to the passing of certain devolved legislation. The UK’s relationship with 
the EU is an “excepted matter” in the Northern Ireland Act 1998, which is the 
constitution for devolved government in Northern Ireland, and is therefore outside the 
remit of the Northern Ireland Executive and Assembly. 

On closer examination, we see that the deepest concerns relate to the Protocol’s 
purpose to protect North-South cooperation as it currently functions. The Policy 
Exchange paper authored by Gudgin and Bassett also claims that the ‘principle of 
consent’ is required for the North-South institutions for cross-border cooperation to 
function. No legal provision of the 1998 Agreement is called in aid to support this 
claim, which goes well beyond what is stated in its paragraph 12 provision. The 
Gudgin-Bassett proposal would bring to a halt longstanding arrangements, already 
agreed and in operation, without having any apparent legal authority for doing so. 

Related to this, Gudgin and Bassett also criticise the list of areas for continued 
North-South cooperation, claiming that ‘[n]ot much it seems would escape the 
tentacles of the protocol’. They overlook the fact that the 14 areas listed in the 
Withdrawal Agreement are those of existing cooperation either ‘agreed by the North-
South Ministerial Council’ or ‘developed in line with the principles of North-South 
cooperation laid down in the [1998] Agreement’. This list was drawn up by UK civil 
servants as part of a mapping exercise of North-South cooperation. 

Another argument on the basis of consent against the Withdrawal Agreement made 
by Gudgin and Bassett is that ‘any further development of North-South 
cooperation arrangements’ (emphasis added) can only come about with the specific 
endorsement of the Northern Ireland Assembly and the Oireachtas. This, indeed, is a 
concern that is directly addressed in the UK government policy paper of 9 January in 
its assurance that there will be ‘no expansion of North-South cooperation without the 
cross-community consent requirements set out in that Agreement.’ (paragraph 47). 

The interpretation of ‘further development’ or ‘expansion’ of North-South cooperation 
is curious, given that the purpose of the Protocol’s implementation and application is 
‘to maintain the necessary conditions for continued North-South cooperation’ 
(emphasis added). [Indeed this is also noted in paragraph 32 of the policy paper] 
Consent for such cooperation has already been given by the Northern Ireland 
Assembly. The assumption behind this Protocol provision is that the ‘conditions’ for 
North-South cooperation has been the common basis of EU law in both jurisdictions. 
Rather than allowing for or anticipating its expansion, this Protocol provision is 

https://owa.qub.ac.uk/owa/redir.aspx?C=GA0I7SWZHt2qy2WJ1z1ulfV2VDpvqQc4kr4e9onaLSyU-kJPJHbWCA..&URL=https%3a%2f%2fassets.publishing.service.gov.uk%2fgovernment%2fuploads%2fsystem%2fuploads%2fattachment_data%2ffile%2f762820%2fTechnical_note-_North-South_cooperation_mapping_exercise__2_.pdfhttps%3a%2f%2fassets.publishing.service.gov.uk%2fgovernment%2fuploads%2fsystem%2fuploads%2fattachment_data%2ffile%2f762820%2fTechnical_note-_North-South_cooperation_mapping_exercise__2_.pdf
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intended to preserve North-South cooperation regardless of the changing 
relationship between the UK and EU. With this in mind, the UK government’s point in 
paragraph 47 regarding cross-community consent could be seen to be an effort to 
reassure unionists, above and beyond what might reasonably be anticipated to arise 
from the Protocol in practice. 

Finally, claims are made that the ‘principle of consent’ would be breached through 
the continued application of EU law in Northern Ireland. It is difficult to see any legal 
foundation for this claim in the two versions of consent in the 1998 Agreement. If a 
requirement for consent to the continued application of EU law in Northern Ireland 
were to be accepted, as Gudgin and Bassett suggest, then it would follow that the 
prior act of deciding to leave the EU should be seen as at least as disruptive to the 
operation of the 1998 Agreement. As has been extensively argued, shared UK and 
Irish membership of the EU is assumed in the 1998 Agreement; it also contains 
specific references to cooperation in the sphere of EU law sphere. It follows from the 
reasoning of the Policy Exchange paper that the Assembly should have – or have 
had – some consent-giving role on the decision to trigger Article 50, notably in the 
light of the 56% vote in Northern Ireland for the UK to remain in the EU. 

How the UK policy paper seeks to address the principle of consent 

It is for the UK government – and not the UK Parliament or the devolved institutions 
– to determine foreign policy and negotiate the UK’s international agreements. To 
make those subject to the principle of parallel consent in the Northern Ireland 
Assembly would be tantamount to a portion of the Assembly assuming the power of 
veto over the outcome of international negotiations undertaken by the UK 
government. 

That the Protocol on Ireland/Northern Ireland includes the potential for distinct 
arrangements for Northern Ireland if the backstop comes into force is not disputed. 
Differentiated governance arrangements within the UK are hardly unprecedented as 
long-standing differences between legal systems, policy-making processes, laws and 
policies testify. The principle and practice of devolution has only reinforced difference 
within the UK and demonstrated the extremely flexible nature – evident too in its 
accommodation of the 1998 Agreement – of the UK constitution. 

However, how such differentiation is managed is important – and the mechanisms of 
devolution inevitably come to the fore in addressing concerns about ‘consent’ and 
representation in such a scenarios. The 9 January policy paper is an effort to 
reassure in this regard, without going beyond the specific and limited definition of the 
principle of consent vis-a vis constitutional status (as spelled out above). It contains 
four main assurances about consent from Northern Ireland, broadly defined. 

First, the government promises a ‘strong role’ and ‘strong voice’ for the Northern 
Ireland Assembly and Executive both before the backstop decision is made and 
during any implementation of the backstop. More generally, the policy paper 
presents the distinct arrangements for Northern Ireland arising from the Protocol as 
offering “An enhanced role for Stormont in boosting the Northern Ireland economy”. 
It notes that the ‘small fraction of Single Market legislation’ that would apply to 
Northern Ireland would actually mean ‘significantly increased powers and flexibility 
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for a restored Northern Ireland Assembly to enact laws on a wide range of devolved 
areas currently governed by EU law’ (paragraph 40). The paper describes 
Stormont’s role as being to ‘consider new approaches and options’ arising from this 
legislation, rather than having the power to veto it (paragraph 41). 

It is vital that a stronger role for Stormont is not seen here in isolation but is 
connected to the government commitments here to ‘strengthening the powers’ of all 
the devolved administrations, including in Scotland and Wales, as part of a ‘new 
chapter for devolution in the United Kingdom’ (paragraph 42). In so doing, this 
underlines the opportunity to strengthen the Union through the management of 
Brexit, rather than to weaken it (as would likely occur through centralising 
processes, as many have pointed out). 

Secondly, the government is offering to ‘provide in law for a mandatory process of 
consultation with the Northern Ireland Assembly’ over whether the backstop would 
come into force or whether the transition period would be extended (paragraph 18). 
This would mainly take the form of ‘debating and voting’ and then formulating a view 
which is then passed onto Westminster for consideration (paragraph 19). A cynic 
might note that the formulation of a clear singular view from the Northern Ireland 
Assembly or Executive is difficult at the best of times. This would be on a highly 
divisive topic and under strict time limits – the consultation with the Assembly would 
have to be concluded in enough time for Westminster to make the final decision by 1 
July 2020. 

Thirdly, it promises to legislate in domestic law to ensure that a UK Minister will be 
required to seek agreement of the Northern Ireland Assembly before reaching any 
agreement in the UK-EU Joint Committee to add additional alignment provisions to 
the scope of the Protocol’ (paragraph 23). This is about the expansion of the 
Protocol. As such it is a reiteration of a point from the UK Government Explainer on 
the Withdrawal Agreement which went beyond the text of the Protocol itself: ‘The UK 
would ensure an appropriate role for the Northern Ireland Assembly, in line with our 
commitments, in this situation before agreeing to the addition of any new areas of 
Union law under the Protocol’ (paragraph 218). 

Finally, there are some interesting promises in relation to the new bodies of the 
Withdrawal Agreement. The government commits ‘to agreeing a Memorandum of 
Understanding with a future Northern Ireland Executive setting out arrangements for 
the Executive’s role in respect of the Joint Committee, the Specialised Committee 
and the Joint Consultative Working Group’ (paragraph 27). This is only to apply to 
Northern Ireland specific issues. It notes that the UK’s presence in the Joint 
Committee offers an opportunity for representation from Northern Ireland when 
issues specific to the region or Protocol are in consideration. This seems a move in 
the right direction when it comes to making the most of the unilateral capacity of the 
UK government to involve Northern Ireland given that it is for the UK itself to 
determine its position and representation in the Joint Committee, Specialised 
Committees and Joint Consultative Working Group. 

 

 

https://www.instituteforgovernment.org.uk/summary-devolution-after-brexit
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/756376/14_November_Explainer_for_the_agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union___1_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/756376/14_November_Explainer_for_the_agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union___1_.pdf
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Conclusion 

Consent in Northern Ireland is not a sacred principle but a legal requirement that is 
carefully limited to a border poll on Irish unification and key decisions in adopting 
devolved legislation. Neither of these in themselves would be automatically breached 
by the implementation of the Withdrawal Agreement or the ‘backstop’ arrangements 
it provides for. That said, the broad acceptance and long term stability of the 
Withdrawal Agreement surely requires proper consideration of the need for 
democratic representation and consensus-building at devolved level across the UK, 
and especially in Northern Ireland. The UK policy paper makes substantive 
suggestions as to how this might be achieved, drawing on its capacity for unilateral 
action to enhance devolved governance and building largely on existing democratic 
mechanisms. In so doing, it could be but a starting point for wider discussions that 
need to be had about democratic processes, representation and consent across the 
UK after Brexit. 
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ANNEXE C 

Brexit: No Deal and the Irish Border  
By Tony Connelly, Europe Editor, RTE 
Saturday 26 January 2019 
 

On Tuesday the European Commission spokesman Margaritis Schinas was pressed 
by Irish Times journalist Paddy Smyth to spell out what would happen at the Irish 
border if there was no deal. 

"You'd like to push me and speculate on what might happen in a no-deal scenario in 
Ireland," said Schinas. "I think it's pretty obvious - you will have a hard border. 

It was instantly awkward for the Irish government. Dublin has relied for more than 
two years on the EU’s unequivocal promise that everything would be done to avoid 
the return of a hard border. 

A spokesman said: "We will not accept a hard border on this island and therefore we 
are not planning for one." 

Were the Commission’s remarks calculated?  Margaritis Schinas is famously 
unflappable in massaging away unwelcome questions.   

Margaritis Schinas made his comments on Tuesday 

"It would be surprising if someone like Margaritis would improvise," says one EU 
source.   

"It may not so much have been about trying to encourage the Irish to be a bit more 
‘reasonable’ about the backstop, but rather encouraging them to get real about 
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preparing for all the stuff that will happen in the event of no deal.  It was more of a 
nudge than a warning shot." 

Another EU official has a different view.  "My feeling is it wasn’t planned and that it 
was his response to a barrage of questions.  He possibly said more than he intended 
to say about it, but nothing that hasn’t been said in private - repeatedly." 

London believes the remarks were prompted by Dublin’s stonewalling on 
contingency planning.  "It was inevitable they would do this at some point," says one 
source, "because the Irish government was ramping up its no deal preparations, 
publishing papers and leaving this gigantic hole on the main question. It wasn’t going 
to be sustainable. 

Irish officials were taken aback by the remarks, but did not infer much beyond a 
spokesman being under pressure. One source pointed out that Mr Schinas had said 
that he was "speculating".  On Thursday night Jean-Claude Juncker, the 
Commission president, phoned the Taoiseach to reassure him of the EU’s continued 
support. 

But it was a rare misstep which has been pounced on by Brexiteers and put Dublin 
on the defensive.  All this when anti-backstop forces in Westminster appear to be 
recovering their self-confidence, and the first hairline fractures have appeared in the 
EU’s unity. 

The border remains the focus of a maddeningly intractable piece of circular geometry 
involving Europe, Ireland and the British government. 

Ireland’s strategy has been to avoid a hard border by convincing the EU to make it a 
precondition of Britain’s withdrawal. Britain’s resistance to that precondition could 
bring about the hard border. 

This paradox forced Ireland into saying it has no contingency plans as a way to keep 
pressure on the UK, but also to avoid the obvious political risk at home. 

Contingency planning would leave Leo Varadkar exposed to attacks from Sinn Féin 
and Fianna Fáil.   

Yet, the claims that Dublin is not making contingency plans also plays into the hands 
of the DUP and assorted Brexiteers who have claimed that because Dublin and 
Brussels weren’t serious about erecting a border, even in the event of no deal, the 
backstop was unnecessary and a trap to keep the UK in a permanent customs 
union. 

For the EU, an open border is incompatible with the internal market and would not be 
accepted by other member states.  The UK, having become a third country, could 
produce unregulated goods to be pumped into that market through the backdoor of 
an open border. 

Before we look at what may happen at the Irish border, let’s look at what willhappen 
at another border, Dover-Calais in the event of no deal 
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First customs.   

The rules governing tariffs and quotas on goods coming in from, and going to, a third 
country are enshrined in the Union Customs Code, a vast body of legislation, which 
all member states are obliged to apply. 

French officials will not just be responsible for customs. They are also obliged to 
ensure that trucks comply with upwards of 60 different pieces of EU legislation, from 
ethical logging standards, to the safety of children’s toys, to the range of sanitary and 
phytosanitary (SPS) checks that apply to animal and plant products. 

There are also security checks (bombs, drugs, weapons), as well as checks for 
excise and VAT. 

The volumes on the Dover-Calais crossing are huge: 2.6 million lorries by ferry in 
2017, with a further 1.6 million using the Channel Tunnel. 

 

It is not feasible to inspect every lorry.  However, every lorry must have a customs 
declaration.  In many cases, the declaration will already have been lodged 
electronically at the point of departure.   

By the time the truck arrives in Dover, or Calais if it’s coming from mainland Europe, 
the customs authorities will have assessed the declaration and, if everything is in 
order, given the green light. 

All of that depends, of course, on the UK and EU clearance systems. The UK agency 
(HMRC) was phasing out its CHIEF IT system when the referendum happened. It 
has decided to retain and expand CHIEF, while at the same time trying to roll out its 
replacement. 



  CTEEA/S5/19/4/3 

25 

Even with pre-clearance the driver will have to present the customs declaration at 
the port, and that will in itself cause delays. Customs must be satisfied any duty has 
been paid and that the other EU rules have been complied with. 

Physical inspections of trucks are carried out on the basis of a risk analysis done on 
the pre-lodged declaration.  And there are random inspections. 

Officials preparing for no deal on the EU side are concerned about the readiness of 
traders to cope with customs declarations, and the readiness of ports to check those 
declarations.   

There are also concerns about whether ports have the manpower and space to carry 
out thousands of random and targeted inspections. 

On the UK side, some companies already trade outside the EU so are familiar with 
customs formalities. HMRC estimates that there are 140,000 companies who only 
trade with the EU. These are the companies they know about, identifiable because 
their turnover is above the VAT threshold of £85,000. 

There are a further 100,000 companies that they don’t know about. Trucks turning up 
in Dover without a customs declaration will add to the challenges. 

Could Calais simply wave stuff through?  The EU customs code says member states 
bordering third countries must ensure an "adequate degree of control."   

That suggests a degree of discretion, but not unlimited.  Member states are obliged 
to ensure that goods flowing to its consumers are safe, and that customs duty is 
collected. The UK, even as a member state, has already been taken to the European 
Court of Justice over the flooding into the single market of billions of euro worth of 
allegedly undeclared Chinese clothing and footwear via Felixstowe, 

It is also the case that between 15-20% of the EU budget comes from duties 
collected on imported goods.  If a country is in breach of its obligations, either in 
collecting that duty or ensuring the safety of products coming in, they are subject to 
ECJ court action and potential fines. 

What happens when we transpose Dover-Calais to the Irish border? 

It is clear that this is an extremely sensitive issue.   

From the beginning the EU has given virtually unqualified support to Ireland’s case 
that Brexit would bring about an upheaval and disruption that threatened the Good 
Friday Agreement. 

EU leaders prioritised three issues in the divorce negotiations, and one of them was 
Ireland. 

Despite relentless British objections, the EU insisted that avoiding a hard border, 
protecting north-south cooperation and the all-island economy required a legally-
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binding backstop in the divorce treaty, and not the future relationship treaty, which 
was London’s preference. 

The backstop, however, can only be in place if there is a Withdrawal Agreement.  So 
if there is no agreement, there is no backstop. 

One official says: "This is a horrible, horrible problem, and I don’t know what they’re 
going to do about it." 

Officials say there is "no way" the EU can start insisting that Dublin close some of 
those crossings in the event of no deal. 

Yet, under WTO rules the EU and UK will jointly have to define their trading 
arrangements and their only land border. 

"Of course, there it’s far more complicated," says one senior official, "because you 
don’t have a body of sea between you on the land border. There is the political 
commitment to ensure you have no hard infrastructure which then raises the 
question: how are you going to manage your responsibilities if you have a completely 
porous border with no infrastructure on it? It’s a contradiction in terms." 

 

Officials say the Union Customs Code is a fairly binary body of law which does not 
permit much scope for clever interpretation.   

Nor can they invent solutions "upstream" of no deal because that means having a 
negotiation with the UK which, under the terms of Article 50, is not allowed (because 
the negotiation is only about a Withdrawal deal). 
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While Brussels can anticipate - and talk about - the volumetrics of the Dover-Calais 
crossing and try to prepare accordingly on the EU side, the 500km Irish land border, 
with its 200 crossings, is an entirely different creature. 

In the wake of Tuesday’s remarks, Michel Barnier scrambled to repair the damage - 
if that is the right word - but only raised further questions. 

"We will have to find an operational way of carrying out checks and controls without 
putting back in place a border," he said in a speech in Brussels. 

However, in an interview with Le Monde, he added:  "We would be obliged to carry 
out controls on goods arriving in the Republic of Ireland. My team have worked hard 
to study how controls can be made paperless or decentralised, which will be useful 
in all circumstances." 

What was he referring to? 

Most observers suspect he was referring to the provisions within the Withdrawal 
Agreement on managing goods moving from Great Britain to Northern Ireland in a 
backstop scenario, in other words the "dedramatized" light-touch checks which the 
Commission had highlighted last autumn as a way to make the backstop less 
intrusive. 

Was he now suggesting this method would simply be transposed to the island of 
Ireland.  Whereas the concept of "away from the border" in the Withdrawal 
Agreement referred to the Irish Sea (checks would happen "in the market", in other 
words away from Liverpool Port), could this mean away from the land border? 

EU sources say that in a no deal scenario such an interpretation cannot be excluded. 

The European Commission has already notified other member states about no deal 
planning using a set of six principles, including the insistence that preparations must 
be unilateral and in the EU’s interests. 

"You can use the spirit of the backstop," suggests one source, "and the kind of 
methodology it foresees: decentralized, de-dramatized checks, but on things you can 
do unilaterally, trying to mitigate as much as you can, but with the same principles 
which are being applied to other member states." 

What would performing checks "away from the border" mean on the island of 
Ireland? 

Again, this is in the realm of speculation. 

For customs, it could mean mobile units scanning barcodes on consignments that 
have been pre-cleared.   

But the same formalities in Dover-Calais would also apply, and that means land 
banks and infrastructure so that trailers can be inspected on a random or targetted 
basis. 
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And since customs only make up 35% of the controls that normally arise at an EU-
third country border, all the other SPS and safety checks that Ireland, as a member 
of the single market, would be obliged to apply somewhere, and would pose a 
monumental challenge. 

Take meat exports. If the UK is a third country, under EU rules any consignments of 
beef, lamb or poultry would have to come with an EU certificate, from an EU-
approved abbatoir, staffed by an EU-registered vet. 

Some 20% of beef and lamb and 50% of poultry consignments are inspected, and 
inspections can be intrustive, with consignments sent to laboratories where 
necessary. 

All told, there would be a formidable array of checks and controls on meat alone. 
Could they be done away from the border?  When it comes to live animals, it’s been 
suggested in the past they could be carried out on site at a meat plant. 

 

Say the plant was in County Meath. That would remove one piece of border 
infrastructure.  But what if a consignment of UK animals were found to have foot and 
mouth? Identification at a border inspection post (BIP) would prevent the Irish herd 
being contaminated.  Controls at the abattoir would avoid border infrastructure, but 
identification of the disease there would lead to headlines about an outbreak of foot 
and mouth in County Meath. 

All told, the removal of Northern Ireland from the EU in a no-deal scenario would give 
rise to all of the disruption to trade and agrifood supply chains that have been 
chronicled and quantified far and wide since the referendum. 

As for the preservation of North-South cooperation, the mapping exercise carried out 
by the European Commission, Ireland and the UK revealed the extent to which it 
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depends on, or is underpinned by, mutual EU membership.  All of that would be up in 
the air if there’s a hard border. 

All of this would be a monumentally bitter pill for Ireland to have to swallow. 

While maintaining the line that it is not planning to erect a hard border, Dublin has 
pushed back on two fronts. 

The government is adamant that the UK has "solemn responsibilities" to ensure that, 
even in the event of no deal, there will be no return to a hard border. 

"The United Kingdom is a democratic state," says a senior Irish figure. "It’s a 
permanent member of the Security Council, says it abides by and respects the 
precepts of international law, so we will absolutely insist that the British government 
has these responsibilities, and these responsibilities do not evaporate in the even of 
no deal." 

But what role would the UK play in managing the Irish border in such a 
scenario?  Privately, over the past year, Irish officials have said the Joint Report of 
December 2017 commits the UK to avoiding a hard border in all 
circumstances.  Their British counterparts have said their commitment would be to 
the Good Friday Agreement, and not the Joint Report. 

British officials are dismissive of the idea that the Joint Report can be somehow 
salvaged and applied unilaterally by London if there’s no deal. 

They acknowledge that if the UK wants to establish a trade relationship with the EU 
once the dust of no deal has settled, that the Irish border question will loom large, 
even as a precondition for talks. 

But the acrimony and recrimination from a no deal scenario blamed on the backstop 
would, according to one UK source, cast it in such a poisonous light that it could take 
years for the issue to be revisited. 

However, a no deal situation could be so corrosive to the UK economy that an entire 
rethink cannot be ruled out either. 

For now Dublin believes that the UK would be back seeking a trade relationship.  In 
Davos, the Taoiseach said: "We would end up in a situation where EU and Ireland 
and the UK would have to come together, and in order to honour our commitment to 
the people of Ireland that there be no hard border, we would have to agree on full 
alignment on customs and regulations, so after a period of chaos we would perhaps 
end up where we are now, with a very similar deal." 

The Taoiseach also raised the prospect that the UK could be hobbled in its future 
trade deal ambitions if there was an ambiguous situation in part of its territory.  The 
same issue, it should be said, would be a problem for the EU as well if there was one 
part of its single market frontier was suspect. 
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There is also the question of the Irish American lobby. In a recent article for 
Buzzfeed, the former Clinton White House attorney Brian O’Dwyer wrote: "As Irish 
Americans who have been deeply involved in Irish affairs, who lobbied long and hard 
to convince President Clinton to appoint Sen. Mitchell as his representative in the 
peace talks, we watch with great concern as politicians in London consider policies 
that would upset the peaceful resolution reached by all sides two decades ago. 

"We are prepared to bring that same kind of pressure if a post-Brexit UK seeks a 
trade deal with the United States without keeping an open border between the two 
Irelands." 

As we accelarate towards 29 March the Brexit crisis is escalating on many levels.   

As the Financial Times columnist Robert Shrimsley has noted, this is a game of 
chicken in which some of the participants are genuinely not afraid of the crash. 

But this has been a bruising week for the government and the Commission for the 
simple reason that those who have always hated the backstop have been gifted an 
unexpected away goal. 

Michel Barnier’s comments about using decentralised solutions to avoid a hard-
border have allowed numerous Brexiteers to crow that the backstop was a hoax all 
along.  Here was the EU’s chief negotiator, whose officials had ridiculed the 
technological solutions to avoid a hard border as "magical thinking", apparently 
recommending the same approach post-no deal. 

That conveniently ignores the fact that the backstop was enshrined in a negotiated 
treaty, whereas trying to pick up the pieces in a chaotic no deal situation will only 
provide limited mitigation, and will always be second best. 

It also ignores the fact that the Irish protocol was not just about preserving cross-
border trade and maintaining alignment on the likes of agrifood rules. It was about 
preserving the hearts-and-minds achievements of North South cooperation, 
reconciliation and the maturing notion of an invisible, irrelevant border. 
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Next week all eyes will be on the amendment by the chairman of the backbench 
1922 committee Graham Brady, which says the House of Commons will accept the 
Withdrawal Agreement if the backstop is removed and replaced by an alternative 
method of avoiding a hard border. 

There are signs that it could command a growing level of support among the Tory 
backbenches and the DUP, and it could give Theresa May an option to return to 
Brussels promising that this time she can deliver Parliament. 

On Wednesday, Schinas, the Commission spokesman, issued a clarification. 

"The EU is determined to do all it can, deal or no deal, to avoid the need for a border 
and to protect peace in Northern Ireland. The EU is fully behind Ireland and has 
expressed, on numerous occasions, full solidarity with Ireland. That has not 
changed. We will also continue to remind the Government of the United Kingdom of 
its responsibilities under the Good Friday Agreement, deal or no deal." 

The misstep (or whatever it was) over the Irish border and no deal has put the wind 
in the sails of Brexiteers who may well believe the Prime Minister might just pull it off. 

Officials believe, however, she will resist making another bid to change the backstop 
if it is simply undeliverable.   

The EU, for now, remains fully supportive of Ireland’s position. 
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